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John is employed as a mechanic and has been working for the same employer for six 
years.  One day John arrives at work 10 minut es late and finds his employer , Bill, looking 
very unhappy .  Bill says to John that he is sick and tired of John being late and th en shouts 
at John, “That's it - go home”.

John works a standard 37.5 hour week from Mond ay to Friday and is paid $1 4.50 per 
hour.  He receives a tool allowance for hours worked and minimum leav e entitlements as 
set out in the Holid ays Act 2003.  There is no written employment agreemen t between 
John and Bill.  As far as John can recall, Bill has never commen ted on the time that J ohn 
arrives at work.

The legal context

All employment relationships are governed by th e Employment Relations Act 2000 (“th e 
Act”).  The Act provides that the parties to employment relationships ha ve obligations to 
deal with each other in good faith.  In addition, the A ct requires that all employment 
agreements must be in writing and provides th e minimum details that an employment 
agreement must contain - such as hours of work, place of work and rate of pay .

What can John do?

John believes he has been dismissed.  Within the next 60 d ays, John can ask Bill to provide 
the written reasons for th e dismissal.  If requested, Bill must provide the writt en reasons 
within 1 4 days.

The Act provides a number of grounds upon w hich an employee can raise a personal 
grievance claim against an employ er, including unjustified dismissal.  If J ohn believes he 
has been unjustifiably dismissed and wishes to raise a personal griev ance, John must do 
so within 90 days from the d ate on which he believ es he has been dismissed.  Outside of 
this timeframe, John m ay need to make an application to the Employment Relations 
Authority for leave to raise the claim out of tim e.

To be successful in his personal grievance claim, John must first establish that h e has, in 
fact, been dismissed.  Once this has been established, the onus then shifts to Bill who must 
show that there w as good cause to dismiss and that John's dismissal was implemented in 
a procedurally fair manner . 

What is Bill's situation?

Bill needs to establish that John's dismissal was carried out in a procedurally fair mann er 
and that there was good cause for th e dismissal.  There are a number of basic elements to 
procedural fairness in the cont ext of managing employment relationships that Bill should 
have attended to, including:

+ If Bill believed John's lat eness could justify a warning or dismissal, Bill should have 
arranged a disciplinary meeting with John.  In adv ance of the meeting, John should 
have been given writt en notice of the nature of the meeting, what w as to be discussed, 
the possible outcomes (i.e. warning or dismissal), and offered a reasonable 
opportunit y to 
arrange for a 
representative 
to attend the 
meeting with 
him.

+ At the 
disciplinary 
meeting, Bill 
should have Diccon Sim
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Continues

You have had enough of working as an employee, and 
wish to take advantage of the benefits of owning your 
own business.  You are about to make an offer to the 
vendor of a business and to instruct your lawyer to deal 
with the matter on y our behalf.  What happens next?  
Some of the issues that need to be considered are 
discussed below:

Share Purchase Or Asset Purchase?

There are two ways of buying a busin ess.  The first is to 
buy the shares in the compan y that owns the business.  
The second is to buy the assets of the business, 
which include the plant, equipm ent and the 
goodwill.

As buying shares in a company can also mean 
acquiring that company's debts and liabilities, 
the second method is the most commonly used 
in the purchase of a business.  By acquiring the 
assets, you have the freedom to incorporate 
your own company to becom e the owner of 
the business, thereby enabling you to start 
with a “clean slate”.

Due Diligence

“Due Diligence” describes the process of investigating 
the business and ascertaining whether it is as the vendor 
has represented it.  The vendor should provide access to 
the company's books and oth er accounting records.  You 
should then undertak e an investigation (preferably with 
your accountant) to satisfy yourself that the compan y is 
profitable and that any projections as to earnings which 
may have been provided by the vendor are realistic and 
achievable.  

The due diligence process can be carried out either 
before or after an agreement for sale and purchase is 
signed.  Where it is to be carried out after an agreemen t 

has been signed, the agreement will need to include a 
“due diligence” clause which provides, amongst oth er 
things, that if the outcome of your in vestigation is 
unsatisfactory, for what ever reason, then you are able 
to cancel the agreement.

Warranties

“Warran ties” are representations made by th e vendor 
about the business.  The sale and purchase agreement 
will include standard w arranties, for example 
regarding the condition of th e plant and equipment, 

but if the vendor has m ade specific 
representations about the busin ess that have 
played a major part in y our decision to buy 
it, then the agreem ent should specifically 
record these.  It is vital to communicat e such 
matters to your la wyer who can then ensure 
any such representations are included in th e 
agreement.

Lease

If the business is being operated on leased 
premises, then the lease will need to be 
transferred to you or your company .  This is 

known as an “assignment of lease”.  As part of your 
due diligence investigation, y ou should check the terms 
of the lease carefully to ensure they are acceptable.  In 
particular, bew are of a lease that only has a short term 
to run and has no right of renewal.  Y ou may find th e 
landlord has other plans for th e building and you will 
be unexpectedly faced with expensiv e relocation costs.

The above is an outline only of some of the issues that 
arise when purchasing a busin ess.  You should seek 
legal advice from your lawyer at Gallawa y Cook Allan 
in relation to those issues that are particularly relevant 
to your transaction.

Buying a Business

Blake Horder Gowing

outlined his concerns to John, and list ened to John's explanation (if an y) with an open mind.

+ After the meeting Bill should hav e carried out any further investigations that m ay have been necessary before 
drawing his conclusions as to John's conduct.

+ Once Bill reached his decision, it should hav e been communicated to John in writing.

In order to establish good cause for the dismissal, Bill w ould need to establish that he act ed as a fair and 
reasonable employer would hav e done in all of the circumst ances.  Bill appears to have dismissed John on the spot 
(a summary dismissal).  A summary dismissal will usually only be justified for serious misconduct.  While it is 
extremely doubtful whether a single inciden t of arriving to work 1 0 minutes late would constitute serious 
misconduct, it is possible that repeated lateness in th e face of disciplinary warnings could constitute serious 
misconduct.  

The law relating to dismissals is rapidly evolving.  Th e best way to ensure your interests are protected, w hether as 
an employer or an employee, is to tak e advice from an employment law practitioner before undertaking or 
responding to a disciplinary matter .  A member of our employment law team (pictured on previous page) will be 
happy to assist.  

In our next newsletter , we will examine th e remedies John may be entitled to if he is successful in his personal 
grievance claim for unjustified dismissal and the implications for Bill in n ot having a written employment 
agreement setting out the t erms of his employment relationship with John.



Building Consents—What to Look For
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When purchasing a property, it pa ys to investigate 
the history of the buildings on the land.  If there are 
no records of building consents ha ving been issued by 
the local Council, then at best th e buildings may hav e 
been constructed without Council approval and ma y 
not comply with the building code.  A t worst, they 
may be dangerous for use and occupation.

Background To The Building Consent Process

The Building Act 2004 (“th e Act”) governs all 
building works in New Zealand.  It stat es that such 
work must comply with the building code.  Th e code 
is made up of regulations that prescribe the 
functional requirements for buildings and the 
performance criteria th ey must comply with for their 
intended use.

Before undertaking building work, the owner of th e 
property needs to obtain approv al from a building 
consent authority.  In most cases, th e building 
consent 
authority is the 
local council.  
Council 
approval for 
building work is 
known as a 
“building 
consent”.

Once 
construction is 
complete, the Council will inspect th e work to ensure 
compliance with the conditions of the building 
consent and the building code.  If th e Council 
approves the work, then it issues a code compliance 
certificate.

Under the Act, it is an offence to carry out any work 
that is not in accordance with th e terms of the 
building consent.  Also, until such time as a code 
compliance certificate has been issued, it is an 
offence to occupy the building.

What Happens When Building W ork Has Been Done 
Without A Building Consent?

Building consents cannot be issued retrospectively.  
However, if the work has been completed and a 
building consent was required but not obt ained, then 
an application to the Council for a “certificate of 
acceptance” may be made.  This involves the Council 
inspecting the work to det ermine if it complies with 
the building code.  If it does, th en it may issue a 
certificate of acceptance.  However, such a certificate 

cannot be issued if the building work w as carried out 
prior to 19 92, as the building code was not in 
existence prior to that date. 

It is not uncommon to come across propert ies where 
the buildings on the land ha ve been constructed 
with a building permit or consent but the w ork has 
either never been completed, or if it has, the Council 
has not approved it.  If th e work was carried out 
prior to 1 January 1 993 and provided that the 
building is not “dangerous” or “unsanitary” as 
defined in the A ct, then the council cann ot take any 
action to require the own er to complete the work in 
accordance with th e original building permit.

LIM Reports

The best way to check that there are n o 
unauthorised buildings on a property is to obtain a 
Land Information Memorandum (known as a “LIM 
report”) before you buy it.  This includes a summary 

of all records 
held by the 
council in 
relation to the 
property 
including 
details of 
building 
permits, 
consents, code 
compliance 
certificates and 

certificates of acceptance.

It is worth remembering that although the abse nce 
of permits or consents may not pose a problem while 
you live in the prop erty, it may w ell become a 
problem once you decide to sell it.  For that reason, 
a LIM report is money well sp ent.  It could save you 
a great deal more at a later date.

Don’t forget to check out
our website

ww w.gcalegal.co.nz 

to read more about us 
or to read past issues of 
our newsletters



Warren Alcock

David has join ed our Dunedin office as a partner in 
the litigation team.  Previously at Wilkinson 
Adams, David specialises in civil litigation, dispute 
resolution, employment, and criminal law .  David 
has a wide range of litigation experience including 
civil and commercial disputes to Court of Appeal 
level.  He has conducted numerous criminal 
prosecutions for the Crown and regularly appeared 
in the civil and criminal jurisdictions of the District 
and High Courts.  Currently a 
tutor for the Criminal Law 
programme at the Univ ersity of 
Otago Law Faculty, he also 
teaches part of the Criminal 
Procedure programme.   He liv es 
on the Taieri with his wife and 
two young children.  David will 
be an asset to the firm, the 
partnership, and our clients.

Emma joined our Wanaka office on 1 April, the same 
day that Gallaw ay Cook Allan and Blake H order 
Gowing in Wanaka merged.  Emma came from 
Wellington w here she had previously been working in 
a small privat e practice in Lower Hutt after 
graduating with a BA and LLB from 
Victoria University.  Emma is n o 
stranger to these parts, as she 
boarded in Dunedin for h er 
schooling while her parents resided 
in Southland.  She works primarily in 
conveyancing and property law, but 
can also assist with commercial 
transactions, wills, trusts, and 
estates.

Elsja Kinley

Rejoining Gallaway Cook Allan is Elsja, who left the 
firm while an associate a number of years ago to raise 
her family .  During her break from GCA, Elsja has 
been working part time at the Otago 
District Law Society library and at 
the University lecturing in company 
law.  Now that h er youngest child is 
off to school, Elsja has returned to 
our commercial team as a solicitor .  
Elsja specialises in commercial 
property, company la w, 
conveyancing, and intellectual 
property.

Opera—University of Otago’s Carmen

News In Brief

Disclaimer: This newsletter is to th e best of the author’s knowledge true and accurate.  
No liability is assumed by the authors, or publishers, for an y loses suffered by any person relying directly or 
indirectly upon this newsletter .  It is recommended that clients should consult a partner before acting upon any of this inform ation. 
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Gallaway Cook Allan was proud to be inv olved 
again as a major sponsor of an opera produced by 
the University of Otago.  This was Bizet's Carm en, 
staged at the Regent at the end of August, w hich 
followed the successful University of Otago 
production of Madam a Butterfly in 2003.  

Carmen is one of the most popular and successful 
operas ever written.  The University's production 
featured a very talented cast, including a number 

of Otago graduates 
who have made 
their mark 
internationally , 
and showcased the 
depth of talent 
coming from the 
University and the 
region.  The 
performances were 
conducted by 
Tecwyn Evans with 
the Southern 

Sinfonia. The opera generated significant regional 
and national media attention for th e University 
and for the city as a growing cultural centre.  It 
received very favourable reviews and w e were 
proud to be associated with a production of its 
standard.

Legal Team Update

David fills th e civil litigation role previously 
undertaken by Warren Alcock who left the partnership 
at the end of Ma y to pursue elite sports managemen t 
full time.  Warren joined th e pre-merger firm 
Gallaway Haggitt Sinclair in 19 92 after teaching at th e 
University of Otago's faculty of law.  H e was an 
integral part of the m anagement team at Galla way 
Cook Allan, as well as a senior member of th e 
litigation team.  During his time with th e firm he was 
involved in a wide range of areas including 
intellectual property, contract and 
commercial transactions, building 
disputes, leases and criminal law .  In 
recent times Warren had focused on 
sports law, advising a number of 
high profile rugby players, both in 
New Zealand and overseas.  Warren 
has been appointed a consultant of 
the firm and is still based in our 
Dunedin office.

David Robinson—Partner

Elsja Kinley—Solicitor

Emma Stanley—Solicitor

Warren Alcock—Consultant

Emma Stanley

David Robinson
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