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Mortgagee Sales
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If you buy a property at a mortgagee sale, be aware that you are entering a contract that is 
quite different in its nature to an agreement entered into in other circumstances. The 
agreement almost certainly will be weighted heavily in the mortgagee's favour as mortgagee 
sales involve factors outside of the mortgagee's control, which it will want to protect itself 
from. These factors may include a very unwilling and obstructive owner-occupier who is being 
forced from their home.  This is a problem that the purchaser may be left to deal with, as the 
mortgagee will exclude responsibility. In such circumstances the mortgagee is usually 
unwilling to negotiate terms with the purchaser and adopts a take-it-or-leave-it stance.

It is not uncommon for purchasers to face difficulties after settlement, such as having to evict 
a previous owner- occupier or having to deal with damage caused to the house by the 
disgruntled owner. In one instance the outgoing owner knocked holes in the walls, smashed 
cupboard doors and painted the walls with obscenities leaving the purchaser with the cost of 
repairs.

Other common issues for purchasers at mortgagee sales can include:

+ Less protection for purchasers as the agreement usually does not include standard 
provisions. For example, the mortgagee will have removed the section in the agreement 
relating to the vendor's warranties and will have removed the right for the purchaser to 
approve title. Often purchasers will not be able to view the property beforehand if the 
owner does not allow an inspection. 

+ Once the contract is signed it is commonly unconditional from the outset and so requires 
thorough due diligence prior to signing. Even though a contract is unconditional, the terms 
may allow the bank to cancel the agreement prior to settlement if the owner pays the debt. 
This means the purchaser may go to some expense but will be unable to know whether 
settlement will actually occur until the day of settlement.

+ The mortgagee may require the purchaser to insure the property from the moment the 
agreement is signed, because the mortgagee ceases to accept responsibility for destruction 
or damage from the moment the hammer falls. Insurers can be reluctant to insure a 
property in such circumstances because they are familiar with the extra risk associated 
with an unhappy outgoing owner having possession of the property.

+ The mortgagee will have no right to sell chattels; legitimately, the outgoing owner can 
remove them and that person will have no liability to the purchaser for damage caused 
when “ripping” those chattels out. 

Buying a vacant property at a mortgagee sale reduces the chance of the house being 
interfered with prior to, or after, settlement.

Mortgagee sales offer an opportunity to buy a property at a reduced cost. To lessen the 
chances of problems occurring you must understand the agreement and undertake a thorough 
due diligence investigation prior to entering into the agreement. You should seek legal advice 
before committing to the purchase, as well as checking the title, council records and the 
property in advance, if possible. However, there may still be some issues that arise that are out 
of your control as purchaser.

The above is by no means an extensive list of the issues that a purchaser could face, but it is a 
reminder to put your ducks in a row before putting pen to paper.

For specialist advice on mortgagee sales, contact David Smillie - Partner, Nathan Adams - 
Partner or Rory Ross-Solicitor.

-----STOP PRESS-----REINZ has introduced a new form of agreement for the purchase and sale of 
real estate. There are traps. It would be in your best interest to consult your legal adviser before 
signing agreements to purchase.  We are working on the implications of the change now - Watch 
our website and our next newsletter for more details of the changes.
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A checklist for the one event we can 
count on happening……

The death of a close friend or family 
member is a difficult time for all 
concerned.  Stress levels can often rise 
when having to deal 
with not only the 
devastating loss of a 
loved one, but also the 

paper work and search for information 
required by both the funeral director and 
lawyer.

We would like to recommend that you take 
the time now to locate and itemise the 
following information to assist your loved 
ones on your death:

Funeral Director
+ Your date and place of birth
+ Your maiden name, if appropriate
+ Full name and occupation of your father
+ Full name, maiden name and occupation of your 

mother
+ Date and place of your marriage/civil union
+ Your age at the date of your marriage
+ Your living spouse's date of birth
+ Details of any other marriage, if appropriate
+ Separation/divorce details, if appropriate
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+ Names and dates of birth of your children (specify 
whether son or daughter)

+ Name any honours held
+ Details of any war service
+ Preferences for funeral such as venue, 

Minister/Celebrant, Pall Bearers, 
music/hymns/readings, people to speak 
at your funeral

Lawyer
+ List the professional people who have 

served you:
+ eg Doctor, Solicitor, Accountant, Dentist
+ List your assets and state whether they 

are in joint names or your sole name, 
including:

+ Investments
+ Bank account No's
+ Car

+ Life insurance
+ Superannuation/pension 
+ IRD No.  and whether you file tax returns
+ Any debts
+ House/contents/car/medical insurance
+ Electricity and telephone providers
+ List the people you would like your loved ones to 

notify of your death
+ List any subscriptions/memberships 

—Gwenda Griffiths, Legal Executive

IMPORTANT  REMINDER

Do you have a current Will?

Life is more complex these 
days and it is most important 
that your Will is up-to-date.  
We make no charge for a 
relatively simple Will.  Please 
contact your lawyer to 
organise this.

In the current economic climate, many businesses are considering a variety of cost-cutting measures 
including the termination of working relationships.  While an employee has the ability to challenge a 
dismissal as a personal grievance under the Employment Relations Act, an independent contractor can 
only do so under the personal grievance regime if they can establish that their working relationship 
was, in fact, one of employment.      

The legal principles that apply to determining whether a worker is a contractor or an employee are 
relatively well settled.  The Act directs the decision-maker to ascertain the “real nature of the 
relationship” by considering “all relevant matters” including any matters that indicate the intention of 

the parties.  It is clear from decided case law, that “all relevant matters” includes a number of court-developed tests 
including the control test (who has the right to control what is done, how and when?), integration test (is the work an 
integral part of the business?) and totality test (weighing up all relevant factors).  The Act further states that the decision-
maker shall not treat as determinative any statement by the parties that describes the nature of their relationship.  

A recent decision of the Employment Relations Authority (Ross-Taylor v Chief of Defence Force Auckland, AA20/09) is a 
good illustration of an independent contractor (Dr Ross-Taylor) seeking to challenge the termination of a written 
independent contractor agreement as an unjustified dismissal.  Dr Ross-Taylor had worked as a medical officer at the 
Navy Hospital in Devonport for nearly twelve years when her engagement was terminated.  

In considering the real nature of the relationship, the Authority found that the clear intention of the parties was that Dr 
Ross-Taylor was to be an independent contractor (this had been reinforced by a number of independent contractor 
agreements entered into by the parties).  

However, when the Authority went on to consider the control, integration and totality tests, it was persuaded that while 
the relationship was apparently one of independent contractor, in substance the reality was that the relationship was one 
of employment.  

The facts that the Authority pointed to in support of its finding included: Dr Ross-Taylor was subject to “very real control” 
by the Chief of Defence Force including in relation to hours worked and patients seen; Dr Ross-Taylor's duties were 

Nicky Hay
Partner



Earlier this year, a group of likeminded young business people met to discuss the positives and negatives 
of living and working in Dunedin.  The general consensus was that Dunedin has a great reputation as a 
student mecca, but that it struggles to attract and retain many young people after they complete their 
study, and they tend to feel isolated here.

Dunedin Young Professionals Inc (“DYP”) has since been formed to provide a platform where young 
business people from all sectors can meet and build business relationships.  DYP is focussed on breaking Bridget Irving

Solicitor
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Independent contractor or employee Continues

performed as an obvious core function of the Navy Hospital and she was an integral part of the Navy Hospital operation; 
this role was Dr Ross-Taylor's sole income throughout her length of service; Dr Ross-Taylor did not have any scope to 
generate increased earnings or profits.

Having found the relationship to in fact be one of employment, the Authority went on to hold that its termination was 
an unjustifiable dismissal and awarded Dr Ross-Taylor remedies in excess of $100,000.  While this case is currently under 
appeal to the Employment Court, it is a salient reminder that the real nature of a relationship may be held to be one of 
employment even when the parties' intention seems clear and they have signed an independent contractor agreement.

If you have questions about your working relationships do not hesitate to contact Nicky Hay for advice.     

This article appeared in the ODT on 13 July 2009. 

—Nicky Hay, Partner

Employers need to be aware of two recent developments in immigration law.

The Immigration Advisers Licensing Act 2007 now requires anyone providing New Zealand immigration 
advice to be licensed. Immigration advice means advising, directing, assisting, or representing another 
person in regard to an immigration matter relating to New Zealand, whether directly or indirectly and 
whether or not for gain or reward. Penalties apply to anyone giving immigration advice without a licence 
(up to 7 years in prison or a fine of $100,000 as well as court ordered reparations payments). 

Lawyers are among those exempt from the requirement to be licensed. Persons giving immigration advice 
in an informal or family context are also exempt from the licensing requirements of the Act. However, as 

the law has not yet been tested in the Courts it is difficult to predict how the key provisions will be interpreted.

The Immigration Advisers Authority Policy Guidelines indicate that merely providing a person with information that is 
publically available (such as application forms) will not be a breach of the Act. However, providing assistance or direction 
that is tailored to the circumstances of the individual being advised may give rise to a breach. Employers, HR staff and 
recruiters who may have, as a matter of course provided immigration advice to personnel from abroad, should take steps to 
ensure that the assistance they provide in-house does not breach the Act. 

To obtain an immigration adviser's licence, an applicant has to obtain police clearance, meet specified competency 
standards, pass an examination and interview process and adhere to a code of conduct. The application fee is $1,995 and 
the licence must be renewed annually.

If you are considering recruiting staff from overseas and you do not intend to apply for an immigration adviser's licence, it 
would be prudent to refer requests for immigration advice to a lawyer or licensed immigration advisor.  

A new Immigration Bill is currently making its way through Parliament and may become law this year. The Bill, which is 
intended to replace and modernise the existing Immigration Act of 1987, will apparently widen the obligations on an 
employer to take steps to ascertain whether an employee is entitled under the Immigration Act to work in that employer's 
service. The Bill sets out penalties for employers of $10,000, $50,000 and $100,000 depending on the nature of the breach.

Under the provisions of the Bill, to defend a charge of employing a person without a work permit, among other things, an 
employer will be required to show that they took reasonable precautions and exercised due diligence to ascertain whether 
that person is entitled to do the work. If the Bill becomes law, employers would be well advised to routinely require 
successful job applicants to provide evidence of their New Zealand citizenship, residency or work permit. Employers should 
note that an IRD number is not evidence of an employee's right to work in New Zealand. We will keep you updated as to 
the status of this Bill. 

—Rory Ross, Solicitor. If you have questions related to immigration matters, please contact Rory.

Rory Ross
Solicitor



News In Brief

Disclaimer: This newsletter is to the best of the author’s knowledge true and accurate.  
No liability is assumed by the authors, or publishers, for any losses suffered by any person relying directly or 
indirectly upon this newsletter.  It is recommended that clients should consult a partner before acting upon any of this information. 

Don’t forget to check out our website

ww w.gcalegal.co.nz 

to read more about us  or to read past 
issues of our newsletters

Young Professionals Group Legal Team UpdateContinues

Seminars—what interests you?

down barriers between different business sectors and 
enhancing experiences for the younger business set in 
Dunedin.  In the long term, DYP wants to create a thriving, 
stimulating and satisfying young business community that 
benefits Dunedin, as well as the organisations and 
members involved.  

Business functions will be tailored to young business people 
such as seminars on home buying, recession proofing and 
further education.  Other business events will look to 
provide mentoring opportunities between senior Dunedin 
business professionals and DYP members.   The social 
events will provide opportunities for members to network 
in a more relaxed environment.   

DYP has had a hugely positive response from local business 
and young business people in town.  Approximately 200 
people have expressed an interest in being involved 
through our Facebook page.  The mentoring and support 
Gallaway Cook Allan has given the DYP executive in its 
formative phase has been invaluable. 

The official DYP launch party is on Friday 31 July 2009 at 
Alibi.  From 5.30pm onwards, everyone is welcome to come 
and enjoy a drink, some food and to find out what DYP is 
all about.  For more information on membership, news 
and events, check out www.dyp.co.nz or look up 'Dunedin 
Young Professionals' on Facebook.  If anyone has any 
suggestions, or wants to become involved, please feel free 
to contact Bridget Irving at bridget.irving@gcalegal.co.nz.  

—Bridget Irving, Solicitor

Recently a number of our partners and associates have 
given free seminars to invited clients for the purpose of 
providing updates on matters pertinent to them.  These 
have included employment legislation, construction 
contracts, trusts and wills, asset protection, relationship 
property, and business terms.  

The seminars offer opportunities for clients to relax over a 
nibble and a drink and to network.  We keep the 
attendance lists small to enable a relaxed atmosphere as 
well as encouraging an interactive friendly session.

If you have a specific idea as to what would be useful 
information or discussion for you at such a seminar, please 
feel free to contact Frances Anderson at the Dunedin 
office, or email, frances.anderson@gcalegal.co.nz.  Frances 
will be delighted to hear from you.

A big welcome to our new graduate lawyers who have 
been with us since February and who have recently been 
admitted to the Bar.

Rosemary Clark LLB BCom is working 
in the Commercial team.  Her business 
degree is in economics. Rosie comes 
from Oamaru where she attended 
Waitaki Girls' High School. She won an 
academic class prize in the law school 
last year.  She has already donned a 
Gallaway Cook Allan sports tee shirt 

representing the firm in a business triathlon and fun run.  
Rosie also enjoys getting out and about with the multi-
sports including mountain biking and kayaking. During 
her years of study Rosie supported herself with a variety 
of work including library, factory, retail and general 
office work.

Kate O'Boyle LLB Bcom is working in 
the Family team.  Her business degree is 
in management. Kate comes from a 
farming background and grew up in 
Wyndham where her family still runs a 
sheep station.  Kate also has her share 
of awards and prizes from school days 
including for leadership and 

commitment to enterprise.  Her academic awards were in 
history and the arts. Kate's competitive streak is shown 
on the dance floor where she does both Latin American 
as well as ballroom.  She still holds an interest in horse 
riding. Kate supported herself through University by 
working in a variety of office work.

Rosie and Kate are fitting into their teams and the firm at 
large very well.

Winner of Asia / South Pacific Bridge Competit ion

You may have seen the Bridge column that our colleague 
Graeme Stout writes in the ODT.  Turns out that we 
should take some note from Graeme's advice as he has 
just returned from Macau where his team achieved a rare 
test match win over Australia and earned the right to 
compete in the world championships in Brazil later in the 
year.  We are delighted for Graeme and the team.

Graeme illustrates a good Bridge hand to partner, David 
Smillie 

Rosemary Clark

Kate O’Boyle
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