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“Say please”—The Walking Access Act 2008

Many of our farming clients made contact with us about a Government 
proposal in 2004 to legislate for compulsory walking access across private 
property.  The Government floated the idea of creating compulsory 
marginal public strips across privately owned land. The idea was that the 
public believed that the “Queen's chain” provided unrestricted access to 
rivers and the coast, but that the belief did not reflect the legal reality.  This 
was a proposal that lent truth to the principle that if you say something loud 
enough for long enough, it eventually comes true.  It is time for an update.

In response to the 2004 proposal, farm owners raised concerns relating to disruption of stock, 
biosecurity, dogs, privacy, damage to private property near the walkways and public safety.  
These are all good practical issues, but our concern was the idea that the Crown might 
introduce yet another ground on which it could take away a fundamental private property 
right- the right to decide who can come on to your land. 

In answer to these concerns a Walking Access Consultation Panel was established that received 
almost 1400 submissions in response to its consultation document. The Panel made various 
recommendations that have now been enshrined in the new Act.  On 25 September 2008 the 
Walking Access Bill was passed in Parliament.  

Compulsory access is not an option anymore.  The Walking Access Act 2008 establishes the 
New Zealand Walking Access Commission to enhance and extend walking access. The 
Commission will form national strategy and provide national leadership to co-ordinate access 
among key stakeholders. The Commission will also provide advice and information on 
walking access routes, determine the nature of the access (i.e. walking, bicycles, access with 
motor vehicles, dogs and use by hunters) negotiate new walking access across private land 
and facilitate the handling of any disputes.  Access agreements will be by negotiation with 
each landowner. The Act sets out the process that must be followed to declare a walkway over 
public land and to negotiate a walkway over private land.

The Commission will also develop, promote and maintain a code of responsible conduct for 
users of walkways.  Section 54 of the Act sets out a number of strict liability offences that may 
be incurred while using walkways. Strict liability offences include: discharging a firearm; 
setting a net, trap or snare; placing poison or explosives; lighting a fire, taking plants; using a 
vehicle, or taking a horse or dog on a walkway without authority.  Section 56 sets out offences 
that require knowledge, intent or recklessness, such as interfering or disturbing livestock or 
wildlife, damaging or destroying structures and attempting to intimidate persons using a 
walkway.

The Act provides for the appointment of enforcement officers, for a term not exceeding 3 
years, who have powers to prevent or stop offenders. A fine not exceeding $5,000 may be 
imposed for offences under section 54 of the Act and a fine not exceeding $10,000 for offences 
under section 56 of the Act.

You can find out more about the commission at its website, www.walkingaccess.org.nz.

If someone wants to come on to your land, or if the Commission wants access for the public, 
then they must ask for your permission.  That is more than just good old fashioned manners.  
It is fundamental to our property law.

—Phil Page

Phil Page
Partner
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The Family Court of New Zealand has a varied and extensive 
workload.  

The Family Court's jurisdiction stems from 19 different statutes, 
including the Care of Children Act 2004, the Family Protection Act 
1955, the Property (Relationships) Act 1976 and the more obscure 
such as the Alcoholism and Drug Addiction Act 1966. 

In the year to last July, 65,985 new applications were made to the 
Court.  One third of those applications concerned guardianship 
disputes affecting children.  Applications concerning children in 

need of care and protection, for dissolution of a marriage and in response to domestic violence, occurred the next most 
frequently.

In an effort to improve efficacy and reduce procedural delay, Parliament passed the Family Court Matters Bill (“the Bill”) 
on Friday 5 September 2008.

The Bill refers to the following:

+ Counselling for children and other family members, 

+ Provision of non-judge led mediation, 

+ Allowance of wider reporting of Family Court proceedings, 

+ Enables Family Court Judges to wear judicial gowns; and 

+ Creation of a new position of Senior Family Court Registrar.

Counselling

To date counselling has been available only to parents who are involved in Family Court proceedings.  The Bill allows 
other family members who are involved in the care arrangements for children to request counselling to resolve disputes 
related to those care arrangements.  

Children will be able to attend counselling in two circumstances; firstly when they are going to attend a Family Court 
Mediation and secondly if they are the subject of a guardianship or parenting dispute and are in “exceptional need of 
assistance in accepting the terms of the order or in adjusting to any changes resulting from the terms of the order.”

These changes will benefit Family Court users by increasing the range of tools to resolve a dispute, increasing the 
opportunities for children's views and wishes to be heard, and by assisting children to deal with the outcome of 
proceedings.

Mediation

Following on from a successful pilot programme held in various Family Courts, there is now provision for mediation in 
certain kinds of disputes to be led by either a Judge or a trained mediator.  Mediators will be professionally trained, 
approved by the Family Court and paid by the Family Court, just as Family Court counsellors are now.

This reinforces the view that mediation is a good way of resolving disputes as the process allows the parties to determine 
the outcome more quickly than waiting for a hearing.  Children will be able to attend mediation conferences with the 
agreement of the mediator.

Research within New Zealand and from Australia supports the view that while children often have a view they want 
taken into account, they do not want the responsibility of deciding the dispute. They may benefit from attending 
meetings where care arrangements are discussed and where they can be part of the decision making process.

Senior Registrars

The new Family Court role of Senior Registrar is a clear move to keep Family Court Judges as free as possible to be in 
court, deciding disputes.  The Senior Registrar will have authority to decide a range of applications that are non-
contentious, such as approving Orders being made by consent.

Judicial Gowns

Prior to the Bill, legislation prescribed that Judges were not to wear judicial gowns in Court.  The Bill means that Judges 
may wear a gown if they choose to.  This move is aimed at reinforcing the formality of the Family Court. 
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The Family Court Matters Bill

Jo Hambleton
Associate

Helen Davidson
Partner

Melissa Harris
Solicitor
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On 1 July 2008, the Employment Relations Act was amended by the introduction of a new Part 6AA 
entitled “Flexible working”.  This legislation grants certain employees the right to request a variation 
in their working arrangements and prescribes when an employer must respond as well as the grounds 
for any refusal.    

An employee has a statutory right to request a variation in their hours, days and/or place of work if 
the employee has worked for the employer for at least six months, hasn't made a previous request in 
the last twelve months and has the care of any person (not necessarily a child).  The employee's 
request must be specific  not only about the variation sought, but the request must also explain how 
the variation will enable the employee to provide better care for the person concerned and what 

changes, if any, the employee considers that the employer may need to make to accommodate the request.  

The employer is required to deal with a request as soon as possible, but no later than three months after receiving it.  
The employer can only decline a request on the grounds specified in the Act and the employer must not only specify the 
particular ground relied upon but also provide an associated explanation to the employee.  

If an employee is unhappy with the employer's response, they may challenge it on the grounds specified in the Act.  In 
some circumstances, an employee can refer the matter to the Department of Labour and ultimately the Employment 
Relations Authority who has the ability to impose a penalty in certain cases.

This legislation is scheduled for review in July 2010, when a report is to be prepared on its operation and effects.  
Interestingly, the report is to include a recommendation in relation to whether the provisions should extend to all 
employees i.e. not only those with responsibility for the care of any person.

Remember, this legislation is not the only way for employers and employees to address flexible working arrangements.  
Changes to working arrangements can be agreed at any time between employers and employees, usually by a variation 
to existing terms and conditions of employment.  

If you have any queries about employees' requests for flexible working arrangements and the new legislation please do 
not hesitate to contact Nicky Hay, an employment law specialist based in our commercial team. 

—Nicky Hay

Nicky Hay
Partner

Reporting of Family Court cases

The Family Court has historically been criticised for its lack of openness, by virtue of the fact that proceedings are held in 
private and could not be reported in the media.  In fact, provisions within the Care of Children Act 2004 changed that by 
enabling reporting of cases before the Family Court, providing that details of the proceedings that might have identified 
the parties remained confidential.  Our experience has been that the media have not taken advantage of that 
opportunity.  Nevertheless, the Bill widens the ability of the media to report on proceedings, as it will apply to all Family 
Court proceedings.  

Identifying information may be published in the media, other than where the proceedings;

+ Concern a person under the age of 18 years old who is either the subject of the proceedings, a party to the 
proceedings or is referred to in the proceedings, or;

+ Concern a vulnerable person who is the subject of the proceedings or a party to the proceedings.

A party involved in proceedings about relationship property can ask the Court to hear the proceedings in private, and 
the Court must comply with that request.  However, that right to privacy would not cover the Court's written decision 
following a hearing, and in a case where the parties did not fit the criteria set out above, the media would be able to 
print identifying information, just as happened as an example, in the Mills-McCartney case in the United Kingdom.

Conclusion

Currently, the Ministry of Justice is undertaking the detailed planning necessary to implement these changes, which are 
anticipated to come into effect early in 2009.  

If you would like to know how these changes might affect your case before the Family Court, then please contact any 
member of our Family Law Team to discuss.

—Jo Hambleton

The Family Court Matters Bill

Flexible Working Requests—rights and responsibilities



During the Christmas break Melissa 
Harris will be moving to Luggate, and 
as of Wednesday 14 January, she will 
be practising out of our Wanaka office 
primarily, working alongside Tony 
Horder. Melissa will continue her 
collaborations with the family team in 
the Dunedin office.Melissa Harris

We are delighted to have Nathan 
Adams join our Commercial team as of 
November 3.  Nathan has returned to 
his roots after seven years working for 
Devonshires of London where he was a 
partner and handled a variety of roles 
in depth, including corporate, 
commercial, project finance, and 
charity work. 

When Nathan was growing up in Eastern Southland and 
studying law at the University of Otago he worked on 
farms gaining experience in a range of situations from the 
shearing shed to stock and cropping and even bee-keeping.

News In Brief

Disclaimer: This newsletter is to the best of the author’s knowledge true and accurate.  
No liability is assumed by the authors, or publishers, for any losses suffered by any person relying directly or 
indirectly upon this newsletter.  It is recommended that clients should consult a partner before acting upon any of this information. 
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to read more about us  or to read past 
issues of our newsletters

While Nathan's focus will be the rural sector, he won't be 
limited to that as he is keen to make use of all his 
experience. He enjoys the contact with people from all 
walks of life, and the challenge of making sure all issues 
are identified and resolved to his client's satisfaction.

Nathan believes in giving frank advice in a 
straightforward way, and wants to make sure people get a 
fair deal  “it's important to give value for money.”

Now Nathan is looking forward to more time with his 
family, learning Spanish (his wife is Colombian), trying 
to play the saxophone, getting involved with the 
community  and reconnecting with his rural roots.

Upon satisfying the requirements of the Law Society (due 
to his long absence from New Zealand) Nathan will be 
invited to join the firm’s partnership. 

Legal Team Update

Our offices in Dunedin and Wanaka will close for the 
Christmas period at 5.00pm on Tuesday 23 December 
2008. Re-opening will be in several stages; The Dunedin 
office will have a skeleton staff on board from Monday 7 
January, and a full complement of staff by Monday 19 
January 2009. The Wanaka office will have a skeleton 
staff on Monday 12 January, and will be fully staffed 
from 19 January 2009.  Our Mosgiel office will also close 
on 23 December and will re-open on Monday 26 January 
2009.  We have an answering service available while the 
offices are closed where you will be able to leave urgent 
messages for partners.  This service can be accessed 
through our main Dunedin telephone number (03) 477 
7312 or Wanaka (03) 443 0044.

The staff and partners of Gallaway Cook Allan Lawyers, 
Dunedin and Wanaka, thank you for the opportunity to 
work with you in 2008.  We wish you a very Merry 
Christmas and a safe and Happy New Year and look 
forward to being of continued support to you in 2009.

Christmas Hours

Enduring Powers of Attorney Act
—amended 26 September 2008

The purpose of the recent 
amendment to the Act 
governing Enduring 
Powers of Attorney in 
relation to Property, and 
Personal Care and 
Welfare is to make them 
more secure, so that the 

powers granted by these documents are less open to abuse.

Both Power of Attorney documents are now in the form of a 
Deed.

The person granting the power of attorney is called “the 
Donor”. 

It is now a requirement that the witness to the Donor's 
signature explains to the Donor the effects and 
implications of the documents, the Donor's rights, and 
provides a certificate confirming that these matters have 
been completed. Consequently, new requirements are now 
in place with regard to the witnessing of the Enduring 
Powers of Attorney. 

The role of attorneys has been formalised and there are 
legal requirements, which must be fulfilled in the role.  It is 
therefore recommended that the duties be discussed with 
the attorney/s to ensure that they are fully aware of their 
responsibilities before they accept the role.

—Gina Chin and Barbara Hearn

Gina Chin
Associate

Legal Team Update

Notice of Upcoming Transfer

Nathan Adams

Barbara Hearn
Legal Executive

Continues

Welcome to Nathan Adams

Law of Torts Winner

Traditionally Gallaway Cook Allan sponsors the Law of 
Torts prize for Otago University's Faculty of Law.  Our 
congratulations to Alice Irving who made the time to join 
us for morning tea recently.
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