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Debtors who are facing repayment problems and who have 
relatively low levels of debt will have expanded options 
available to them under the Insolvency Act from 3 
December 2007.

No Asset Procedure

A new alternative to bankruptcy is being introduced, the No 
Asset Procedure.  The procedure is aimed at helping those 
debtors who cannot afford to both pay their debts and 

maintain an acceptable standard of living.

The Procedure involves an application by the debtor to the Official Assignee.  If the Official 
Assignee is satisfied that s/he meets the criteria, all of his/her creditors are notified that the 
debtor is unable to repay his/her debts and the Official Assignee places an advertisement 
notifying the application.  Creditors are then given an opportunity to object.  If no valid 
objections are received, the debts are discharged after one year and the debtor is given a fresh 
start.  

Effect of the No Asset Procedure
+ Once a debtor has applied for entry into the Procedure, s/he must inform credit providers of 

this if s/he is seeking credit of more than $100.
+ Once admitted to the Procedure, s/he must inform credit providers of this if seeking credit of 

more than $1,000.  
+ The debtor's name is included in a public register.
+ Creditors cannot pursue the debtor for any debt that was owed at the time of applying for 

entry into the Procedure (provided certain conditions are met).
+ The Procedure does not affect moneys owing under the Child Support Act 1991, maintenance 

orders under the Family Proceedings Act 1980, student loans or secured debt.  
+ Debtors must inform the Official Assignee of any changes in their circumstances that would 

allow them to repay an amount towards the debt.
+ Debts are discharged after one year.  

Eligibility

A debtor must have debts of between $1,000 and $40,000 (excluding any student loan) and 
meet the following criteria:
+ Have no realisable assets.
+ Must not have the means of repaying any amount towards his/her debts (this is determined 

by applying a prescribed test).
+ Must not have an outstanding creditor's petition against him/her.

The No Asset Procedure can be used only once by a debtor and cannot be used by someone 
who has previously been declared bankrupt.

A debtor can be disqualified from entering into the No Asset Procedure if the Official Assignee 
is satisfied that s/he meets certain criteria, for example incurring debts knowing that s/he will 
be unable to repay them.
Advantages 
+ Lasts for one year rather than the bankruptcy term of three years.
+ Avoids a formal declaration of bankruptcy.
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+ No fee.
+ No restrictions on being in business or traveling overseas.

Disadvantages
+ Does not discharge student loan debt.

The Insolvency Act also introduces a new procedure for Summary Instalment orders which provides for a debtor to enter 
into a compromise with creditors and avoid entering into bankruptcy or the No Asset Procedure.  

Consequences for Businesses

It is now easier for individuals with larger debts to enter into bankruptcy-type arrangements and defeat their creditors.  
Accordingly, creditors should take care to check the background of individuals to whom they are giving credit. Further, 
they should monitor the Official Assignee's register of individuals who are subject to No Asset Procedures and Summary 
Instalment Orders.  Creditors should ensure that where they are notified of a Summary Instalment Order, they prove 
their debt to the debtor's supervisor in order to ensure that they are paid.  Creditors are also able to object to the 
inclusion of other creditors in the Order.  

It is intended that secured debts will not be affected by the new regime and debtors will have to keep up repayments in 
order to avoid repossession accordingly. It would be wise to consider entering into security agreements with debtors, both 
to protect the money owing and to prevent the creditor's goods from being sold to meet the debts.
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If you are the director of a small company and are considering offering shares to your contacts, you 
need to consider carefully whether you need to issue a registered prospectus or an authorised 
advertisement.

Requirement for a Prospectus or Advertisement

The Securities Act 1978 requires that when a share offer is made to the public, the directors must 
make the offer in one of the following three ways:

+ by issuing a registered prospectus and investment statement;

+ in, or accompanied by, an authorised advertisement that amounts to an investment statement; or

+ in an authorised advertisement that is not an investment statement.

A failure to comply with this requirement has serious consequences:  if no registered prospectus, investment statement 
or authorised advertisement is issued, the share issue will be void and the money will have to be paid back to the 
investors.

Exceptions

However, there is no need to issue a registered prospectus, investment statement or authorised advertisement when the 
offer of shares is made to the issuer's (or directors') relative or close business associate, or to someone who is in the 
business of investing. 

Close Business Associates

The recent decision in De Alwis v Luvit Foods International Ltd (2007) 10 NZCLC 264,304 clarifies who a “close 
business associate” is for the purposes of the Securities Act.

In that case, Mr Chean was the sole director and shareholder of Luvit Foods International Ltd (“Luvit”).  Mr Chean 
needed a cash injection into his company, and so sought a $1.68 million investment from issuing shares to his contacts.  
The investors were his friends and acquaintances, or were introduced through his friends and acquaintances.  The 
investors ultimately lost all of their money.

The Court of Appeal has previously held that a “close associate” must be sufficiently connected on a personal basis with 
the issuer that it could be assumed that the associate has:

1. sufficient relevant knowledge of the issuer's affairs;  or

2. the ability to readily obtain this knowledge.  

In the De Alwis case, the Court held that none of the investors had this knowledge or ability to obtain it and 
accordingly they did not have the necessary close relationship.  Even those who were his friends had not known him 
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before 1999 or 2000  (the share issue was made between March 2000 and September 2001), and they did not have a 
close personal relationship.  None of the investors had any other business dealings with Mr Chean.  It was not enough 
that Mr Chean had provided the potential investors with an information memorandum.  Mr Chean and Luvit thus had 
to pay back the entire $1.68 million to the investors.

Implications When Issuing Shares

Before your company issues shares, you need to consider whether your proposed investors are in the business of 
investing, members of your immediate family or have had dealings with you and your company that would give them 
an insight into the company's operation and prospects.  If you have any doubt, you should consult your lawyer as to 
whether you need to issue a registered prospectus, investment statement or authorised advertisement to avoid 
invalidating your share issue.  Your lawyer will also be able to guide you on the requirements for issuing the registered 
prospectus, investment statement, authorised advertisement and other related Securities Act matters.

Code of Banking Practice

It is important that you are aware that your risk associated with Internet banking increased as of July 2007.  The New 
Zealand Bankers Association (of which all the main trading banks are members) has introduced a new Code of 
Banking Practice, which includes a section on Internet banking.    

We are warned that the bank is not liable for any loss if an Internet banking user becomes the victim of fraud and has 
contributed to the Internet fraud by either:

a) having a computer or device that does not have appropriate protective software and operating systems installed 
and up to date; or 

b) failing to take reasonable steps to ensure that the protective systems such as virus scan, firewall, anti-spyware, 
operating system and anti-spam software on the computer are up to date; or 

c) failing to follow reasonable security warnings about the appropriate processes and safeguards to follow when using 
Internet banking;  

The code provides for the bank to have the right to request access to the user's computer in order to verify all 
reasonable steps to protect the computer had been taken.  If access is denied then the user may be held liable.   

The effect of the new code is that the onus to safeguard a computer has been shifted to the user although the banks 
retain the responsibility to inform the user of the best way to do so.  The Code has been criticised for not being specific 
enough as to what constitutes adequate protection.  However, as matters now stand, users are obliged to update their 
computer security systems in accordance with their bank's recommendations.  Failure to do so means that the Internet 
user will be liable for losses up to their overdraft limit.  

The Bank is responsible for fraudulent transactions that are not caused by the user if they are promptly advised of the 
fraud or advised that the customer ID, password or other security information is, or may be, known to another person 
or that there has been unauthorised access to the banks site for Internet banking information or accounts.  

Remedies 

If you become involved in a dispute with your bank over liability for Internet fraud, then you should initially attempt to 
resolve the matter through the bank's internal complaints procedure.  

If this is unsuccessful, a complaint may be made to the Banking Ombudsman, 
provided the amount at issue is less than $200,000.  The Banking Ombudsman 
in turn can refer complaints to another party such as the Insurance and Savings 
Ombudsman, the Privacy Commissioner or the Human Rights Commissioner.  
Banks are bound by recommendations made by the Banking Ombudsman.  

If a claim is unsuccessful with the Banking Ombudsman, or it is for an amount 
exceeding $200,000, then an application will have to be made to the Court.  
Either way, it would be advisable to consult your lawyer at the outset.    
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Recently we have welcomed the following people to 
our legal team:

Chris Burke is a well-known 
graduate of Otago University and 
its rugby club.  He arrived to work 
with our commercial and property 
team last month.  Chris has 
experience in Dunedin and 
Wellington and we are delighted  
that he chose to transfer his 
expertise to Gallaway Cook Allan. 
His office already proudly shows his 

little daughter, Sophie.  Chris is involved with clients 
from both the Wanaka and Dunedin offices. 

Taryn Gudmanz arrived in Dunedin 
with her locally raised fiancé after 
having enjoyed their obligatory “OE”.  
Taryn graduated from the University 
of Canterbury with a B.Com and an 
LL.B (Hons), following which she 

joined a national practice in 
Wellington. She spent three years in 
their litigation team, working on a 

broad range of commercial disputes, including breach 
of contract, breach of the Fair Trading Act, copyright, 
judicial review and negligence.  She also spent six 
months on secondment as legal counsel for a crown 
entity. Taryn left to move to London, where she joined 
one of the City's leading litigation practices. She 
worked in their professional liability and commercial 
litigation team, with a particular focus on lawyers' 
and accountants' negligence cases. We are delighted 
that Taryn joined Gallaway Cook Allan to work in the 
litigation team, where she is again concentrating on 
commercial and civil litigation work.

Melissa Harris was admitted to the 
Bar on 9 August. We appointed 
Melissa upon her graduation from 
Otago University in March and she 
worked on her professionals 
simultaneously. Congratulations to 

Melissa who works alongside Helen 
Davidson and Jo Hambleton on 
family law issues.

Legal team Update

News In Brief

Disclaimer: This newsletter is to the best of the author’s knowledge true and accurate.  
No liability is assumed by the authors, or publishers, for any loses suffered by any person relying directly or 
indirectly upon this newsletter.  It is recommended that clients should consult a partner before acting upon any of this information. 
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Our offices in Dunedin and Wanaka will close for 
the Christmas period at 5.00pm on Thursday 
20 December 2007 and will re-open on Wednesday 
9 January 2008.  Our Mosgiel office will also close 
on 20 December and will re-open on Monday 
21 January 2008.  We have an answering service 
available while the offices are closed where you will 
be able to leave urgent messages for partners.  This 
service can be accessed through our main Dunedin 
telephone number (03) 477 7312 or Wanaka (03) 
443 0044.

The staff and partners of Gallaway Cook Allan 
incorporating Blake Horder Gowing of Wanaka 
thank you for the opportunity to work with you in 
2007.  We wish you a very Merry Christmas and a 
safe and Happy New Year and look forward to being 
of continued support to you in 2008.

Christmas Hours

Found — One Gallaway Cook Allan Keyring

Clients who have a Gallaway Cook Allan keyring should remember that if their keys are mislaid it might be fruitful 
to approach our office to see if they were handed in (given that the keyrings have that instruction and our address 
on them).  We do in fact have a set of 2 keys here  a copied Minit key and a brass lockwood - that was found 
outside the Hoyts theatre in July.  If you believe they are yours please feel free to call to claim them.

Gallaway Cook Allan Prize For The Law Of T orts 
2006  Michael Forster.

Traditionally the Firm sponsors the Law of Torts 
Prize for Otago University's Law faculty.  Earlier in 
the year, we were delighted to meet the 2006 
winner, Michael Forster when he joined some of our 
team for morning tea. Michael is pictured here 
(centre) with Associate, Chris Thomsen (left), and 
solicitor, Kris Fraser (right).

Law of Torts Prizewinner
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