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The Lawyers and Conveyancers Act 2006: how it will affect you

Clients who have requested services from our legal professionals on and after 1 August this
year will have noticed a change in our approach to acting on their instructions. The Lawyers
and Conveyancers Act 2006 (the Act), created a new statutory framework for the legal
profession. The Act, has now taken full effect for both lawyers and consumers of legal services,
in terms of compulsory process.

In essence it means that we (and all lawyers) must now, on each instruction from you,
present you with more formal documentation to allow the commencement of action on your
instructions. Two documents will be presented to you;

i) The Terms of Engagement and Client Information, and
ii) The Letter of Engagement.

The Terms of Engagement and Client Information incorporates our standard terms of trade
and information we are required to disclose to you in relation to fees, our insurance
arrangements, the Lawyers Fidelity Fund and other specific matters. These are likely to be
amended very rarely.

The Letter of Engagement will list the specific services that will be provided to you in response
to your request, the basis on which our fees will be charged, and finally the name and status
of the people in our firm who will have overall responsibility for the services. It will be
important for clients to question details on that letter if they are not understood or agreed
upon, and otherwise sign the letter for return to your lawyer at your earliest convenience. It is
important to understand that should the original request change or evolve to more services,
an updated Letter of Engagement will need to be produced

We have worked to effect the process in a streamlined way but we would welcome comment
and questions to assist with any fine tuning for the future.

—Frances Anderson

We recently received a letter from a client suggesting we include a topic on the legal status of
one's “next of kin”. The Oxford Dictionary defines next of kin as a person's closest living
relative or relatives. There is sometimes a reference to blood ties.

“Next of Kin” is a more socially used term rather than a legal term. It is common practice in
our health system to ask for a next of kin. This person would be contacted in an emergency.

The Administration Act 1969 stipulates who inherits if you die without a will. The provision
begins with closest living relatives, starting with spouse, children and grandchildren; then
parents, siblings and nephews and nieces etc. The order of entitlement is consistent with the
concept of “next of kin”. If you have no living relative, the Crown will benefit.

Enduring Powers of Attorney are legal documents that appoint someone whom you choose to
act for you should you become incapable. Please feel free to contact us if you would like to
discuss the process in obtaining one.

—Leanne Pryde & Kate Logan
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Construction Contracts—A Guide

Disputes over construction contracts are
becoming more common, with the main
areas of dispute seeming to be focused
on payment terms and variations.
Being aware of and following the
relevant legislation and appropriate
contractual procedures will assist in
reducing the risk of such disputes
arising.

Taryn Gudmanz

Payment T erms
Advice to Construction Contractors

The first step is to ensure that your payment terms are a
term of your contract. It is not enough to issue your
invoice with your payment terms at the foot of the invoice.
Your client is likely to have different payment terms and
this will only lead to a dispute as to whose terms of
payment apply.

All contractors should by now be aware of the Construction
Contracts Act 2002 (the Act). The Act provides powerful
tools for ensuring that contractors get paid by requiring
the principal to agree an amount that must be paid
through the issue of a Payment Schedule and by making
this amount (or the amount of the Payment Claim if no
Payment Schedule is issued) a debt due. Contractors can
obtain summary judgment for the debt due

These tools are only effective if the contractor's invoice

complies with the requirements of the Act for Payment

Claims. The Payment Claim must:

m Be in writing.

m  Contain sufficient details to identify the relevant
construction contract.

m Identify the construction work and the period to which
the claim relates.

m Indicate a claimed amount and the due date for
payment.
Indicate how the claimed amount was calculated.
State that the claim is made under the Act.

If your principal is a residential occupier, you must include
in your Payment Claim an explanation of the process for
responding, as well as the consequences involved. These
additional details must be in the form prescribed in the
Construction Contracts Regulations..

If the requirements stated above are not met, your claim
will be invalid and there will not be entitlement to
summary judgment on the claim. These stated
requirements would suggest that invoices that simply state
“progress payment” are invalid.

Advice to Property Owners

Property owners also need to be aware of the Act. Once
your construction contractor issues a Payment Claim to
you, timeframes that will affect your obligations to pay
start to run under the Act.

Once you have received a Payment Claim, you have 20
working days only to either pay the claimed amount or,
to issue a Payment Schedule setting out the details of your
dispute (note that the timeframe for issue of a Payment
Schedule may be varied by your contract).
Your Payment Schedule must:
m Be in writing.
m Indicate the Payment Claim to which the Schedule
applies.
m Indicate a scheduled amount. Where this is less than
the claimed amount, the Schedule must also set out:
] How the scheduled amount was calculated;
m  The reasons why this differs from the claimed
amount; and
m  If the difference is because you are withholding
payment, your reasons for withholding payment.

The amount shown in the Payment Schedule as owing by
you becomes a debt due and the construction contractor
can sue to recover this amount if you do not pay it. The
amount shown as being disputed by you is then dealt
with in accordance with dispute resolution procedures.

If you do not issue a Payment Schedule within 20 working
days, the construction contractor is entitled tosue to
recover the entire amount set out in its Payment Claim.

Variations

Both parties to a construction contract should ensure that
any variations to the contract and the prices thereof are
agreed upon in writing before the work is carried out. If
this is not done, the construction contractor risks the
property owner asserting that the work was included in
the original contract, and the property owner risks
having to pay more than s/he understood would be
payable. Similarly, any agreements to provide credits
should also be made in writing.

Other Safeguards

Although it ought to go without saying, you need to be
aware of the terms of your contract and ensure that you
comply with all of those terms. If your contract is under
a New Zealand Standard, ensure that you meet all of the
requirements set out in that document. While the
documents are lengthy and compliance can seem
arduous, the consequences of non-compliance may prove
to be worse. If your contract is simply a quote with a
written acceptance (which is not recommended), ensure
that all of the work to be carried out is set out in detail.

Simply put, nobody ever expects that a contractual

dispute will arise. While parties may have a verbal

understanding as to what will occur, personnel may
change and memories also change. The best way to
safeguard against this is to get it in writing.

—Taryn Gudmanz

We are delighted to report that Taryn Gudmanz was recently
appointed as an associate of the firm.



Potential Hazard for Purchasers in a Falling Property Market

The media is full of reports that our residential property market is in decline. This is bad news for
those who have bought during the boom years with little or no deposit. Falling house prices may
mean they are now saddled with negative equity. That is, they owe more on their mortgages than
their homes are now worth.

Most will sit tight, keep paying their mortgages and ride things out until property prices rise again.
Elsja Kinley But for those who have to sell, they may end up in the situation where the sale price of their home is
less than what they owe on their mortgage(s) and subsequently they may not be able to settle the
transaction.

The seller is in a very difficult position. The situation also represents a potentially serious problem for the purchaser
because this puts their deposit at risk.

If the seller goes bankrupt, the purchaser will be an unsecured creditor for the deposit. Given that the purchase price to
be paid by the purchaser is insufficient to repay the mortgagee, the official assignee cannot be compelled to put extra
money into the transaction and he or she can terminate the contract under s117 of the Insolvency Act 2006. The
purchaser's deposit is a general asset of the bankruptcy and the purchaser becomes another unsecured creditor.

If the mortgagee proceeds with a mortgagee sale of the property it will be sold to the highest bidder. The purchaser has
no special status and will have to bid along with everyone else if they still wish to purchase the property. Further, in this
situation the purchaser cannot claim any credit for the deposit already paid to the bankrupt vendor.

What can a purchaser do to prevent this situation? If there is any doubt about the vendor's ability to repay their
mortgage the agreement for sale and purchase should include a condition that the vendor's solicitor retains the full
deposit in their trust account until settlement actually occurs and the purchaser's solicitor has received an undertaking
from the vendor's solicitor that the mortgage will be discharged.

—Elsja Kinley

We are delighted to report that Elsja Kinley was recently appointed as an associate of the firm.

Effluent prosecutions and double jeopardy for farmers

In recent times, the Otago Regional Council (“ORC”) has taken an increasingly dim view of effluent discharge
(particularly dairy effluent) to land and/or water. An unprecedented number of charges have been laid by the ORC.

The usual outcome for conviction of a discharge offence is a fine. The rules for determining the level of a fine in this area
are well established. The starting level of fines for discharge offences has increased in the last 3 years, now ranging from
$10,000 for inadvertent low-level offences to $30,000 for more serious and deliberate offending. These starting points
become significant in light of the trend that has emerged in how the ORC lays its charges.

The ORC policy is to charge all parties involved with a discharge incident. The ORC is intent upon ensuring that all
parties involved are held accountable for effluent discharge.

Many farmers now operate their farms through a trading company structure. This has advantages in terms of tax,
limited liability and asset protection. However, adopting a company structure does not afford any protection to
company directors or employees from personal liability in relation to effluent discharge offences. Indeed the creation of
multiple parties (personal and corporate) has had the effect of multiplying the fines!

In a recent case the ORC laid charges against both the company, and its director in his personal capacity as farm
manager, despite the fact the company was not a party to the share milking agreement and did not own the land. In this
case the farm owner was not prosecuted but there have been other cases where the farm owner has also had charges laid
against them. This single incident resulted in 4 separate charges. The charges were for breaching Resource Management
Act 1991 Section 15(1) (b) and Section 15(2) (contravention of the Regional Plan Water). Both charges were laid against
the trading company and the manager in his personal capacity.

In sentencing hearings the court does not wish to spend time investigating the legal and operational intricacies of each
farm and prosecute both parties, apportioning fines as they see fit. The magnitude of the fines should in principle reflect
the gravity of the offence, not the number of legal entities involved, but that has not always turned out to be the result.

Farmers should think about their statutory liability insurance and whether policies extend to cover fines against both the
Company and the individual. Some operators are leaving themselves open to significant liability where they are held
personally liable for an offence and their insurance only covers their company.

—Bridget Irving



Freight of Goods Office and Staff News

If you send goods by freight, you should be aware of the This is the first newsletter the firm has managed to
provisions of the Carriage of Goods Act 1979. The default produce this year, and we do apologise for this. We have
position is set out in section 15, which limits carriers' been very busy facilitating the Wanaka move to their new
liability to $1,500 per item. There are some exceptions to office at 24 Dungarvon Street, and managing the logistics
this, for example, consequential losses, but if the value of around the re-branding of that office under the

any item that you are shipping exceeds $1,500, then you Gallaway Cook Allan logo.

should seriously consider obtaining your own insurance

cover for the carriage of the goods. We welcomed Jan Caunter into the

Wanaka office in April. Jan and her
family moved from Auckland where Jan
was a partner at Ellis Gould, to enjoy
the environs of Wanaka. Jan specialises
in resource management; she is a
recognised expert in the fields of waste
management and contamination.

It is possible for your contract with the carrier to allow you
to claim more than $1,500 per item. Declaring the value
of your goods to the carrier in your contract is not enough
to make the carrier liable to reimburse you for the full
value of the goods. For the carrier to be liable, you must Jan Caunter
ensure that the clause declaring the contract to be an “at
declared value risk” contract is activated. If you do not,
you will receive only the maximum $1,500 per item,
irrespective of their actual value.

The Dunedin office welcomed Bridget
Irving, also to the resource
management team, immediately after
her graduation last November. Bridget
worked solidly as a law clerk,
simultaneously with studying for her
professionals and was admitted to the
bar in early July.

If your goods are damaged, you must notify the carrier of
your claim as soon as possible. Claims must be notified
within 30 days of the carrier ceasing to have responsibility
for the goods, and this date varies according to the facts of
the case.

—Taryn Gudmanz

Statutory Demands

The current economic climate is resulting in an increased
number of statutory demands being served on
companies. If a statutory demand is served on your
company, you need to inform your solicitors immediately.
You have only 15 working days to pay the debt or the
lesser period of 10 working days to make an application
to the court to set aside the statutory demand. If neither
of these steps is taken, the creditor is entitled to apply to
have the company put into liquidation. It is not enough
to write to the creditor informing them that the debt is

Another graduate joined the litigation
team in March immediately on being
admitted to the bar. Ella Tait works
alongside partners David Robinson and
Diccon Sim on employment and dispute
resolution cases as well as traffic
matters.

A
Ella Tait

Gwenda Griffiths has reduced her hours
this year, signalling her path to
retirement in the next year or so. In
preparation for that, Leanne Pryde who
is also a Registered Legal Executive and
a Fellow of Institute of Legal Executives
joined our staff in a part-time capacity
while she undertakes further legal study

dlspl.lted. - a court app.hcatlon must be made. Court at the University.
applications do take time to prepare and the documents
often cannot be served on the creditor by fax. John Anderson, a senior partner in our

commercial team, has been appointed
Chairman of Directors of the Crown
Health Financing Agency. The Crown
Health Financing Agency is a Crown
organisation that acts as banker to all

J[0i0:G L 0| 21 District Health Boards in

New Zealand, John, who is our

Chairman of Partners at Gallaway Cook Allan, is also
Chairman of Land Management Limited (which handles

Consequently they may need to be sent by courier some
days in advance of the 10 working day deadline. This
deadline is very strict. It is vital that your solicitors
become involved with this process as soon as possible

—Taryn Gudmanz

Don’t forget to check out our website tenure review for the Crown), Chairman of the Arapawa
Island Forestry Partnership and Convenor of Toroa

ww w.gcalegal.co.nz International House Advisory Council at the University of
Otago. He has recently been appointed a trustee of the

to read more about us or to read past Alexander McMillan Charitable Trust. Previously John

issues of our newsletters has been chairman of the Zenith Technology Bioethics

Committee and the Arthur Street Board of Trustees.
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