
Business success is not only about what we achieve during good economic 
times, but also how we respond to challenging times.  We believe we have 
the best team of professionals we have ever had and we are in an excellent 
position to advise our clients during this difficult period.  

In February the Government introduced to Parliament, two significant Bills 
to assist businesses both large and small, to respond to the current economic 
conditions. The proposed measures include a tax assistance package aimed 
at smaller businesses and, proposals for streamlining the raising of capital 

for larger businesses.  

One of the significant tax measures included the notion of allowing businesses with total legal 
expenses of $10,000 or less to fully deduct those legal expenses in the year in which they were 
incurred, regardless of whether those expenses are capital in nature or not. This change will 
be a significant advantage for those businesses that are setting up projects ready for the 
inevitable improvement in the economy. (NB: Unfortunately this deduction does not apply to 
businesses with legal expenses greater than $10,000 per income year.)  

Gallaway Cook Allan wants to help to provide you with some certainty in uncertain times.  If 
you are planning any changes in your business or thinking of rearranging your personal 
affairs but you are concerned about how much the legal work will cost, then please come and 
talk to one of our professional staff.

In some cases we will be able to give you a fixed price for services provided.  The work to be 
completed and the fixed price would need to be agreed prior to the commencement of the 
work and recorded in the signed engagement letter.

The best thing we can do in these uncertain times is to keep the best people around us, 
especially our good staff, and trusted advisors.  We can use this time to do all those things we 
didn't have time for, to ensure our businesses and personal affairs are in great shape for the 
fut ure.

—Karyn Close, Chief Executive

For further information re tax assistance and other commercial law updates, refer to our website
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Certainty in Uncertain Times

Getting Paid

During the current economic climate securing prompt payment for goods or 
services supplied becomes more important as businesses grapple to maintain 
a healthy cash flow.

The key to a successful trading relationship is to define the parties' rights 
and obligations at the outset. 

This is often known as the “engagement process”.  It is important for a 
business to have “terms of trade”.  These terms are the rules that will govern 
the relationship between the trading parties.

The terms of trade also set the tone for the relationship.  The customer or client will know 
from the outset the timeframes required for payment, the consequences of non-payment, issue 
as to warranties given, or limits on liability.

We strongly encourage all in business to have a comprehensive set of terms of trade, and to 
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On 1 March 2009 the new 90-day trial period regime came into effect. This amendment to the 
Employment Relations Act 2000 allows employers who have fewer than 20 employees to terminate the 
employment of new staff within the first 90 days of employment without fear of a personal grievance 
for unjustified dismissal, provided the parties have agreed to a trial period in the employment 
agreement.

 Trial periods can only be used if:

+ The employer has fewer than 20 employees at the date of the employment;

+ The employee has not previously been employed by that employer;

+ The employee agrees to a trial period;

+ The trial period condition is written in the employment agreement;

+ The trial is for a period of 90 days (or less).

 What makes trial periods different?

+ The employer can dismiss the employee at any time during the trial period;

+ The employer does not have to give the employee any reasons for the dismissal;

+ The employee is not entitled to bring a personal grievance or any other legal action in respect of the dismissal.

 What stays the same?

+ Other forms of personal grievance such as unjustified disadvantage, discrimination and sexual and racial harassment 
still exist;

+ The parties retain their obligations to deal with each other in good faith, and to be responsive and communicative;

+ The parties retain access to mediation services.

The introduction of trial periods has been warmly welcomed by many small employers, a number of whom are pleased to 
have the opportunity to 'try out' new employees without the financial risk of a personal grievance if the employment 
relationship doesn't work out. On the other hand, employees and trade unions have generally received the legislation 
with less enthusiasm, some viewing it as a further assault on job security in an already insecure employment 
environment. 

So who's right? Are trial periods a pragmatic way to encourage employers to give new employees a chance, or are they 

Getting Paid

use these terms in every transaction.
Common conditions in terms of trade include:
+ Time for payment
+ Provision of a guarantee if the customer is not a natural person
+ Consequences of non-payment including:

+ a right to charge penalty interest on outstanding sums
+ obliging the faulting debtor to pay recovery costs on a solicitor/client basis
+ retention of title
+ security over goods supplied but not yet paid for
+ dispute resolution processes

Our experience is that when suppliers are up front with clients about their expectations and terms, disputes and non-
payment are less likely to occur.  It is important for a supplier to ensure that it has adequate remedies in the event of 
non-payment including the ability to retake possession of goods, to seek to enforce personal guarantees and to recover 
debt collections costs from the defaulting debtor.

We can assist in preparing terms of trade, and tailoring these to your businesses needs.

The ambulance at the bottom of the cliff in the case of defaulting debtors is the issuing of proceedings for recovery.

Our litigation team can advise on the best cause of action should this circumstance arise.

—David Robinson, Partner
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You may have read the February article in the ODT where poet, Ruth 
Arnison was seeking some assistance in her quest to emulate the Poems 
in the Waiting Room programme from the UK. The poetry cards are 
available to patients for their pleasure in many Dunedin doctors' 
waiting rooms. While Ruth had successfully sought poetry (both 
contemporary and traditional from the great poets) without cost, she 
needed funding for the printing of the cards, which thus far have 
proved very popular across Dunedin.

Gallaway Cook Allan came to the party by way of Associate, Elsja Kinley 
facilitating the establishment of a charitable trust so that Ruth could 
seek funding from multiple sources.  The firm also offered to pay for the 
next seasonal print to keep the programme going in the meantime.

If you see the cards in your doctor's waiting room take a look; a 
pleasurable and relaxing way to while away that waiting time.
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Emissions Trading can’t see the Wood for the Trees

Poems in the Waiting Room

If you own a forest or if you are considering buying land with a forest on it, you need to consider how 
climate change legislation, the Emissions Trading Scheme (ETS) might apply to you.

The ETS is in force and has applied to the forestry sector since 1 January 2008. Most commentators 
predict that it is here to stay in one form or another despite the current review.  Accordingly, forest 
owners and prospective owners need to monitor developments and be aware of the implications for 
them. 

Forest owners

People owning forests planted prior to 1990 will, in general, need to prepare to apply for “carbon 
units” or to apply for an exemption from the ETS. An exemption might be available if (say) the total area owned is less 
than 50 hectares.  Although some slippage is expected, the ETS currently provides that owners have until 30 June 2009 to 
apply for an exemption and until 31 July 2009 to apply for carbon units. 

Should an owner not apply for the allocation of carbon units, deforesting would require purchase of carbon units on the 
market to meet the carbon emissions liabilities, which arise (unless there is a change to the ETS or, an exemption 
applies).

Owners of forests planted post 1989 have the ability to opt into the ETS. This decision should only be taken after 
thorough consideration has been given to the administrative burden and financial risks of participating in the ETS 
(where there is an intention to sell units) and the potential rewards.  How each forest owner will be affected will depend 
on their respective circumstances and that of their forest. Unfortunately, it is not a case of “one size fits all”.

Prospective Owners

A prospective forest owner will need special terms included in any agreement to purchase land on which there is a forest. 
Such terms would need to cover the ETS status of the forest and, possibly, provide for the transfer of any units, which 
have accrued in respect of that forest.  As it stands, a new owner could find himself or herself with liabilities if he or she 
deforests without having carbon units available to surrender.

What you need to do now

We suggest that you contact us. We can keep you up to date with changes to key dates and provide you with detailed 
legal advice as to how the ETS applies specifically to you.

—Nathan Adams, Partner

Nathan Adams

Employees on Trial Continues

an abuse of workers rights? Only a few weeks into the new regime, the truth is that it's too early to gauge their true 
impact on the employment law landscape. 

For now at least, the jury's out. 

—Ella Tait, Solicitor

Associate, Elsja Kinley works through
charitable trust papers with Ruth Arnison
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40 years in law and still hard at it….

At our year-end staff function in 
December, managing partner, John 
Anderson acknowledged Roger 
Macassey's completion of 40 years of 
practising law.  Roger was presented 
with a suitably aged bottle of whisky 
while his wife, Sue was presented with a 
stunning boquet of f lowers. Roger’s 

career has seen him involved with some of the most 
significant commercial enterprises in the Dunedin 
business world during those decades.  Thankfully, those 
skills are not likely to be lost to us for some years yet.  

John Walker has practised for a similar 
number of years.  John has taken a step 
back from the partnership and this year 
decided to confirm his path towards 
retirement, by practising three days per 
week.  We have yet to celebrate John's 
decision with him and his wife Heather 
formally, but in the meantime we 
acknowledge the enormity of this move 

after an illustrious career as partner.

Not one to slow down however, John competed as an 
individual in the 2-day Coast to Coast multisport event in 
February.  His two daughters competed in the team event 
while their partners and John’s wife Heather supported 
them all.  John gave a very credible performance, 
finishing 4th in his age group. 

N.B.  Partner, Phil Page competed in the 
1-day Coast to Coast event and finished 
among the top half of the competitors.  
Both Phil and John have taken the time 
to write their own unique take on the 
event and we will be placing those 
stories on our website for clients and 
staff alike to enjoy.  Both stories are 
entertaining and well worth the read.

John Walker
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The ODT recently reported that the 
QLDC expects to see an increase in 
leaky homes litigation. Homeowners are 
reminded that they may bring claims 
only within 10 years of the building 
work. If the problem is discovered later 
than this, homeowners will not be able 
to recover. If people are unsure about 
whether they have a serious problem, 

they are encouraged to seek a report on their home from 
the Weathertight Homes Resolution Service (WHRS).  This 
is a relatively inexpensive way of obtaining an opinion on 
whether your home could cause you problems - particularly 
if you are coming up against the 10 year deadline.  Once 
you know the status of your home, you can weigh up the 
risks in proceeding further. The message is that you should 
not turn a blind eye to potential problems.

For contractors, a WHRS report that names you as an 
interested party is not a definitive judgment on your 
liability. An additional expert report may find that the 
leaks are due to other causes, and legal analysis of the 
information may conclude that even if you do have some 
liability, others share in that liability. The message for you 
is that while a claim is very concerning, it may not be as 
dire as it first seems and you should seek advice.

—Taryn Gudmanz, Associate

News In Brief

Disclaimer: This newsletter is to the best of the author’s knowledge true and accurate.  
No liability is assumed by the authors, or publishers, for any losses suffered by any person relying directly or 
indirectly upon this newsletter.  It is recommended that clients should consult a partner before acting upon any of this information. 

Don’t forget to check out our website

ww w.gcalegal.co.nz 

to read more about us  or to read past 
issues of our newsletters
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Rory Ross can advise on immigration

The Immigration Advisors Licensing Act 
2007 specifies that immigration advisers 
must be licensed as of 4 May 2009 and 
those licensed advisors will be publicly 
listed.  However lawyers are exempt from 
the need to license.  Our specialist lawyer 
for immigration process and issues is Rory 

Ross.  Rory will write further on this subject in our next 
newsletter.  In the meantime, if you have any questions 
related to immigration do not hesitate to call Rory.

Leaky Home Litigation

We introduced Nathan in our last 
newsletter and we can advise that the 
requirements of the Law Society have 
been satisfied to enable Nathan to 
practise on his own account after 
practicing out of NZ for 8 years.  To that 
end, we are delighted to advise that 
Nathan accepted his invitation to the 
partnership. 
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